UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

UNITED STATESOF AMERICA, exrel.
AM.,

Petitioner,
V. No. 98 C 5625
JERRY BUTLER, Superintendent of the
IllinoisYouth Center, and the

ATTORNEY GENERAL OF THE
STATEOFILLINOIS,

)
)
)
)
)
)
)
)
)
)
)
)
Respondents. )
ORDER

Thepartiestothiscase havedd ay ed filingpog-hearingmemorandapendingthecourt’s
rulingon three evidentiary disputes: (1) the admission of the affidavit of Richard Ofshe,
Ph.D.; (2)admisson oftedimony rd aingto theRyan H arriscase; and (3) Petitioner’srequest
that the court take judicial notice of newspaper articles relating to Robert Sandifer.

Affidavit of Richard Ofshe, Ph.D.

Regondent aguesthat Dr. Ofshe'stestimony isinadmissible under the standard set
forth in Fryev. United Sates 293 F. 1013 (D.C. Cir. 1923), which remansthe gandard for
introduction of expert testimony in Illinois courts. Petitioner hasnot egablished that “Dr.
Ofshées theory on police interrogation is sufficiently established so as to be described as
‘geneadly accepted.” ” (Respondents Objedionsto Expert Tedimony, a 3-4.) Respondent

concedesthat Dr. O fshehasbeen permitted totestify inthiscircuit. SeeUnited Satesv. Hall,

93 F.3d 1337 (7th Cir. 1996) (trial court erred in refusing to conduct Daubert inquiry



concerning Ofshe’stestimony); United Statesv. Hall, 974 F. Supp. 1198 (C.D. Il1. 1997) (on
remand, court expressed reservations about admisson of sodal sdence tegimony under
Daubert standards but concluded Dr. Ofshe's testimony is admissible, with certain
limitations)."! Respondent argues, however, that the federa standard for admission of such
testimony, set forth in Daubert v. Merill Dow Pharmaceuticas Inc., 509 U .S. 579 (1993), isa
morelibera one. Becausereview of astatecourt convictionin afederal habeasproceedingis
not afederd trid, Respondent argues, thiscourt should rdy on Frye the standard that would
have been applicable had the Illinois court conducted a separate suppresson hearingin this
case’

N either party hasidentified case law that specifically addressesthe issue of whet her
state law or federal law governs the admissibility of expert testimony in a federal habeas
proceeding. Rule 1101 of the Federal Rulesof Evidence statesthat thoserulesapply in habeas

proceedings“to theextent that mattersof evidencearenot provided for in thestauteswhich

! In fact, athough Respondent asserts that Illinois prosecutors have objected

successfully to Dr. O fshe'stestimony (Respondent’sobjections a 3n. 1), the court notesat
least ahandful ofreported decisionsin statecourtsin which histestimony wasadmitt ed, often
without discussion of the standardsfor admisson. SseArnettv. Lewis870F. Supp. 1514, 1532
(D. Ariz. 1994); New Jersey v. Chippero, 164 N .J. 342, 753 A.2d 701 (2000); Callisv. Sate of
Indiana, 684 N .E.2d 233 (Ind. A pp. 1997); Wasingtonv. Mille, 1997 WL 328740, *7 (Wash.
App. Div. 3 1997); Horida v. Sawyer, 561 So.2d 278 (Fla. App. 2nd Dist. 1990); but se
Califarnia v. Son, 79 Cal. App. 4th 224, 93 Cal. Rptr. 2d 871 (Ca. App. 4th Dist. 2000)
(declining to admit Dr. O fshe' stestimony).

2 Respondent’sargument assumesthat Daubert providesmor e generousgandards

for admission of experttestimony. But seeUnited Satesv. Dronas 218 F.3d 496, 503 (5th Cir.
2000) (spectrographic evidence admissible under Fryesandard would not be admitted under
Daubert standard). For purposesof thisdiscuss on, the court will assume tha Respondent’s
assesgnent of the compar ative strictur e of the state and federal standards is accurate.

2



govern procedure therein.” Petitioner cites several cases in which, consistent with this
direction, federa courtshave madereferenceto thefederd evidencerulesin habeashearings.
SelLoweayv. Sateof Maryland, 401 F. Supp. 604, 606 (D. Md. 1975) (invoking Rule 804(b)(3)
inrefusingtoadmit affidavit of key witnessrecanting hisstatecourt tedimony); United Sates
ex rel. Collinsv. Welborn, 1999 WL 1102700, *9 n.5 (N.D. Ill. N ov. 24, 1999). At least one
court has, however, specifically declinedto apply state court evidencerulesinafeder al habeas
evidentiary hearing:

McDowell [Regpondent] first aguesthat the didrict court erred by gplying

Federa Rule of Evidence 606(b) to decide the admissibility of Kimble's

declaration. McDowd! contends the digrict court should have applied

Cadlifornia Evidence Code Sedion 1150(a). We disagree. Federal Rule of

Evidence 1101(e) providesthat the Federal Rules of Evidence apply to habeas

corpus petitions filed in federal court under 28 U.S.C. § 2254. Fed.R.Evid.

1101(e). Other Circuitshave applied Rule 606(b), rather than state law, when

deter mining whether evidence is admissible to impeach a state court verdict.

Bibbinsv. Dalshem, 21 F.3d 13, 16-17 (2d Cir.1994); Socktonv.Commonwedth

of Va., 852 F.2d 740, 743-44 (4th Cir.1988); Slagy v. Peta's 905 F. 2d 986, 1008-09

(7th Cir.1990), cart. denied, 498 U.S. 1110, 111 SCt. 1024, 112 L.Ed.2d 1106

(1991); sealo Bloomv. Vagjuez, 840 F.Supp. 1362, 1377 (C.D.Cd.1993).

McDowsell v. Cal deron, 107 F.3d 1351, 1367 (%h Cir. 1997).

The case before thiscourt invol vesa standar d established by Supreme Court case law
rather than by aFederal Rule of Evidence. N evertheless, the court findsno reasonto depart
fromtherationd eset forth in MdDowell. The purposeof the hearing beforethiscourt isnot,
as Respondent here suggeds, to replicae what might have happened had the state court

conducted a hearing on the voluntariness of A.M.’ s confession. The issue hereiswhether

A.M.s congitutiona rights were violated, and specifically whether his confession was



involuntary and sufficiently reliable. Dr. Ofshewould provideexpe't tetimony concerning
that specificisue. In United Satesv. Hall, 974 F. Supp. 1198 (C.D. Ill. 1997), Judge McDade
concluded that Dr. O fshesmethod for the study of falseconfessons“isamethod generally
accepted as reliable by the community of ocid ps/chologds’ and that histechniquesare
“wholly acceptable” in hisfield. 974 F. Supp. at 1203, 1205. Notably, although Regpondent
arguesthat the Fryestandard should apply here, Respondent himself doesnot arguethat Dr.
Ofshe' stestimony isinadequate under the standards set forth in Daubert.

Regpondent’s objection to admission of Dr. Ofshe’s afidavit isoverruled.
Testimony relatingto Ryan Harris

The court sustained Respondent’s relevance objectionsto testimony concerning the
Ryan Harris case, in which Detective Cassidy obtained confessons from juveniles in
circumstances arguably similar to those presented in this cae. Peitioner has submitted a
written offer of proof concerning D etective Cassidy’s testimony regarding the Ryan Harris
case. Reppondent standson hisobjeciontoDetectiveCass dy’stedimony and movesto strike
evidence concerningthe Ryan H arrismatter that now appearsin thereoord.

Rule 404(b) prohibits admission of evidence of “other ... acts. .. to prove the
char acter of aperson in order to show actionin conformity therewith.” Petitioner arguesthat
evidence concening Ryan Harris is admissible because it etablishes D etective Cassidy’s
“distinct method of operation” or “common scheme or pattern” for obtai ning confessons
from juveniles. Having again considered thetestimony offered duringthe hearing, aswell as

Petitioner’s offer of proof, the court stands by its earlier ruling and sustains Repondent’s



objection, with alimited exception, noted below.

Petitioner hasar gued that theevidenceshowsnumeroussimilaritiesbetween theevents
aurroundingA.M .’ sconfession and thosesur roundingtheconfessionsof juvenilesintheRyan
Harrismatter. Notably, however, theinterview of juvenilesin the Ryan Harrismatter took
place almos four yearsafter the interview of Petitioner & issue her e, and thereisno evidence
(a) of other interrogations of juvenilesor (b) of waysin which theinterrogationsof juveniles
differed from D etective Cassidy’ spracticesfor interrogating adult suspects. Moreover, many
of the proffered similarities are circumstances that would be common to any police

interrogaion of awitnessor sugped, and/ or do not reflect a“digtinct method” of operation.

Fird, with regped to the assertion that D etective Cassidy separ ated the minorsfrom
their parents, Repondent notes that no one prohibited Peitioner’s mother from
accompanying him to the police station, and that one of theminorsinterviewed inthe Ryan
Harris case was in fact accompanied by his ggandmother. Detective Casddy provided a
plausible explanation for hisdedreto interview the second of the two minorsin that case
alone; heexplained that if theminor child had disobeyed hismother, hemight bedisinclined
to admit thisin her presence. (Evidentiary H earing Transcript a 343.) In other words, “[t]he
reasoning behind . . . interviewing the child without the mother is becausethere was some
concern that theparent might interferewiththetruth finding process.” (Id.) Condudingan
interview in a fashion designed to find the truth is not inconsistent with standard police

procedure, nor doesit reflect a“pattern” uniqueto juvenileinterrogations.



Second, Petitioner arguesthat D etective Cassidy employed a“common scheme” when
he delayed summoning a “youth officer” until Petitioner had made an incriminating
satement. N o youth officer wascalledfor Petitioner or for theminor squestioned concerning
Ryan Harris until each had made anincriminating satement. Respondent assertsthat the
purposefor securingthe presence of ayouth officer “isto protect therightsof aminor while
being questioned by police.” (Respondent’s Memorandum in Support of Motionto Strike,
at 4-5.) If thisisindeed thepurpose, thecourt doesnot find satisfying Respondent’ ssuggestion
that theminorshad no need of protection until after their satushad changed “from witness
to suspect.” (Id. at 5.) Thecourt nevertheless seesno “common scheme or patern” arisng
from two instancesseparaed by four years

The third proffeed similarity beween the interrogation of Petitioner and the
interrogaion of the minors in the Ryan Harris matter isthe fad that Detedive Cassidy
confronted the minors withinconsistenciesin their satements Respondent correctly notes
that common sense suggeds such atactic would be common to policeinterrogaion. Indeed,
in any interview, the quettioner is likely to ask probing guestions about gparent
inconsistencies. The court concludes this factor does not reflect a “common scheme or
pattern.” Nor doesany “pattern” emerge from the seventh factor Petitioner hasidentified:
similarity between theinterrogation of Petitioner and the interrogation of the minorsin theRyan
Harris matter the fact that Detective Cassidy read what the partiesrefer to as“kiddie rights”
to oneof theminorsinvolved in the Ryan Harrisinvedigation, but not to Petitioner in this

case.



Asthe fourth, fifth, and sixth of his proferred seven factors, Pditioner notes with
suspicion the fad that according to Detective Casddy, all three minors gave narrative
incriminating statements and tha Detective Cassidy accepted them as true, despite what
Petitioner believesisan absenceof corroboration, andrelied on them asthesolebasisfor the
charges. The court bdievesthisevidenceisadmissble but not for the purpose for which
Petitioner has offered it. The court agrees with Respondent that the manne in which a
statement is given is not afactor within D etective Cassidy’s control, and ther efore cannot
contributetoward a“ patern” of Detedtive Cassdy’sconduct. (Regpondent’sM emorandum
at 6.) Detective Cassdy’stestimony that A.M. gave a spontaneous narrative statement is
subject to impeachment, however. Thefact that D etective Cassidy claimsthat juvenilesin
other interrogations gave narrative incriminating statements may fairly be used to impeach
thecredibility of histestimony concerning A.M .’ sconfesson inthiscase. Petitioner isentitled
to arguethat itisunlikely that amilar inculpaory satementswere given by juveniles under
similar circumstances. The weight of this evidence may be slight, but the court concludesit
isadmissible.

Regondent’s motion to srike dl testimony regarding Ryan Harris (Doc. 61-1) is,
therdore, granted in part and denied in part

Judicial N oticeregarding Sandifer case

Finaly, Petitioner asksthe court to take judicia notice of certain new spaper articles
relating to Robert Sandifer, an 11-year-old gang member involved in a widely-publicized

murder inlate August 1994. After killinganinnocent by stander inagang fight, Sandifer was



himself executed by hisown gang members. Hisbody was discovered on September 1, 1994,
thesame day tha Detective Cassidy quedioned A.M. about the crimeinvolved inthis case.
Detective Cassidy was aware of the Sandifer case and ack nowledged he had read about it in
the newspaper. Hetestified, however, that hedid not know what date Sandifer’s body was
found and was not motivated to question A.M. asaresult of that case. Certainly D etective
Cassidy’sknowledge concerning the Sandifer caseisrelevant to hissateof mind & thetime
he interrogated A.M. The court cannot, of course, be certain of which of the profered
articles, if any, Detective Cassidy read, and therefor e declines to tak e judicia notice of the
contentsof thesearticles. Thecourt will nevertheless tak ejudicial notice of thefact that the
Sandifer murder cegptured a grea deal of media attention at or near the time of AM.’s
interrogation. The court recognizes, further, Detective Cassidy’s testimony that he was
generally awareof thecase and of itsnotoriety. Petitioner’ srequest for judicial notice of the
contents of each newspaper article isotherwise denied.

ENTER:

Dated: September 25, 2000

REBECCA R. PALLMEYER
United SatesDistrict Judge



